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124 LOUISIANA CRIMINAL LAW 

affect the validity of any other part capable of having practical operation and 
effect without the invalid part. 

Sec. 28. All acts and parts of acts inconsistent with this act are hereby 
repealed. R. H. G. 

Louisiana Criminal Law. — "While it is matter of general knowledge 
among lawyers that the state of Louisiana has a system of civil jurisprudence 
based upon the continental, as distinguished from the common law, the peculiar 
features of its criminal law are not so widely understood. The criminal system 
is based upon and controlled by the common law, with numerous constitutional 
and statutory variations. 

"The first salient feature striking the observation of the practitioner is that 
there is no appellate jurisdiction of the evidence. Unless the trial court grants 
a new trial, there is no relief for any lack of evidence to convict. If the state 
is reasonably careful to avoid manifest error of law, there is no help after the 
action of the jury and judge in the trial court. 

"Another and possibly more surprising modification is found in art. 116 of 
the constitution, prohibiting the trial by jury in all cases which are not pun- 
ishable by imprisonment at hard labor, but with a proviso that this may be 
changed by the legislature. Strange to say, this article has been in effect with- 
out such change for sixteen years. Evidently the Louisiana plebiscite is not 
trained to look upon the jury as the 'Palladium of our Liberties.' 

"And there is not only no jury in such cases, but by art. 85 of the same 
instrument, jurisdiction of appeal is limited in these cases to judgments impos- 
ing a fine of more than $300, or imprisonment of more than six months. Up 
to this point, then, the trial judge is sole arbiter of the fates and fortunes of his 
fellows. This is a departure from the law of Moses, 'Be not a sole judge, for 
there is no sole Judge but One.' 

"To sum up, there are a considerable number of misdemeanors in which 
there is neither jury trial nor appeal, and in all appeal cases, regardless of the 
sentence imposed, the appellate jurisdiction is limited strictly to questions of 
law, and insufficiency of evidence is not ground for reversal. 

"An extraordinary statute in the extreme nature of its penalty is the 'Age 
of Consent' law, being act No. 84 of 1908; by which it is possible for a boy 
seventeen years and one day old to be imprisoned for five years at hard labor 
for intimacy with a girl a year older than himself, omitting the one day, the respec- 
tive ages being fixed at seventeen and eighteen years. This statute seems to 
ignore the usual maxim that a girl of eighteen is far more mature than a boy 
of the same age, and certainly far more so than a boy who is a year her junior. 
The legislators also seem to have differed from the view that in warm climates 
the female matures much earlier than in colder and more rigorous climes. This 
law in its present form is one of the fruits of modern feminism. Just why the 
joint act of the eighteen-year-old girl and the seventeen-year-old boy should 
be a felony for the younger and a harmless pastime for the elder is not 
explained. 

"Another feature of the constitutional provisions, tending to real progress 
and orderly administration, is contained in art. 9 of the constitution, permit- 
ting a second trial of the accused, where a motion in arrest of judgment is 
sustained. This is a reasonable rule, making for justice, but taking the sum 
of the criminal statutes, it may be said that the way of the transgressor is 
hard. 
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"There is a strict statute relating to misprision of crimes, making it a very 
serious offense merely to fail to give information of a known offense. 

"The unanimous verdict of twelve jurors is only required in capital cases, 
as provided by art. 116 of the constitution, while in cases in which the pun- 
ishment is not necessarily at hard labor, the jury consists of only five members." 
— A. D. Preston of the W. Va. and La. Bar in The Lawyer and Banker, April, 
1915, pp. 124-125. 

The New Jersey Law Journal on the Public Defender. — 'The subject of 
a 'Public Defender,' to be an official created by law and appointed in each 
county by the Governor of the state, and practically to represent both the state 
and those criminal defendants who are unable to procure their own counsel, 
is gaining ground in different parts of the Union. Such a bill, we believe, has 
been introduced in our own state legislature, although we have not seen the 
text of the same. An article in the November number of Case and Comment, 
by Mr. Mayer C. Goldman of the New York Bar puts in excellent shape the 
argument for the Public Defender. He contends that the following benefits, 
among others, would accrue from such appointments : '1. That the rights of 
defendants in criminal cases would be better preserved. 2. That their cases 
would be more honestly and ably presented. 3. That there would be fewer 
unscrupulous and perjured defenses. 4. That our prisoners, poor or rich, 
would be placed upon a true equality before the law. 5. That the truth in any 
trial could be more satisfactorily established. 6. That there would be less 
opportunity for disreputable attorneys to obtain delays in the trial of cases, in 
order to extract fees from an unfortunate defendant, or from his relatives or 
friends. 7. That the trials in criminal cases would be expedited. 8. That 
there would be fewer pleas of "guilty" by prisoners, at the instigation of attor- 
neys who do not care to be burdened with trials in cases where they receive 
no fee. 9. And that the tone of the criminal bar and of the criminal courts 
would be uplifted.' In at least one respect Mr. Goldman is very conservative 
in his article. He says : 'I do not now advocate the establishment of such 
office in the smaller communities — at least not until a successful administration 
of the office in the larger and more populous counties justifies its creation 
generally.' This really means that, in states where the proposition is a new and 
untried one, there should be first an experiment, in the most populous counties 
only, so that the public may become convinced that sufficient good is to result 
from a Public Defender to warrant the expenditure of the public funds for 
such a purpose. This, we presume, is how it should start in New Jersey, 
although it is needless to say that, if it be a proper and wise thing to create 
such an office, it is quite as important that those under arrest in the smaller 
and rural counties should have their rights preserved as in the larger counties. 
It is a fact that the majority of persons indicted by the grand jury are without 
means ; perhaps their very poverty has incited them to crime ; and this pov- 
erty precludes their engaging trained lawyers for their defense. That some of 
them plead guilty because they are unable to secure legal defense, may also be 
true, but we think it is quite as true that, under all the circumstances, whether 
they secure a lawyer for a small fee, or whether the lawyer looking after their 
interests is appointed by the Court, there is often that just (and only just) 
defense put up in their behalf as is contemplated by the law. The questions 
involved in the whole matter are pretty large ones, and we are glad to see that 
the discussion in the various legal journals, including the Journal of Criminal 



